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he Fourth District Court of Appeal’s recent opin-

ion in Island Hoppers, Ltd. v. Keith, 820 So. 2d

967 (Fla. 4th DCA 2002), brings to the forefront

the issue of whether expert testimony should
be required to support a court’s award of attorneys’ fees
to a prevailing party which has proven its entitlement
to fees. It is the opinion of these authors that this prac-
tice is cumbersome and unnecessary, and should no
longer be required.

The current procedures for fee-shifting hearings can
be almost as complex, time-consuming, and expensive
as the underlying lawsuit on the merits. This article of-
fers a critique of the present system, including its re-
quirement of expert testimony, as well as suggestions
for making the award of attorneys’ fees a less arduous
and less expensive process that still contains safeguards
to litigants.

The Island Hoppers Case

Island Hoppers was a wrongful death action against a
dive operator and two of its instructors, in which the sole
appellate issue was the amount of an attorneys’ fee award
to which entitlement had already been established and
affirmed pursuant to Florida’s proposal for settlement
statute.!

Appellant Island Hoppers argued that the trial court
erred in admitting the deposition testimony of the ap-
pellee-estate’s expert fees witness, and hence the estate’s
fees claim lacked expert testimony to support the claim.?
The Fourth DCA agreed that “Florida courts have re-
quired testimony by the attorney performing the services
(for which the fees are sought) and testimony by an ex-
pert fees witness as to the value of those services.™

The appellee’s expert admitted that he “spent a scant
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three hours of preparation in forming his opinion regard-
ing the reasonableness of fees” sought by the appellee’s
counsel, and that he had reviewed “absolutely none” of
the 20 boxes of litigation materials provided to him by
the appellee.* In forming his opinion, the expert reviewed
“a jury reporter verdict blurb, the motion for fees and
the attached affidavits, the fee contract between [the ap-
pellee and its attorneys], closing arguments and open-
ing statements from trial, and the appellate briefs from
the prior appeal on the merits.”™ The expert also discussed
the case with the appellee’s counsel, had some limited
experience with these attorneys, and discussed their
reputations with other lawyers in the community.* When
Island Hoppers objected to the admission of this expert’s
testimony at trial, asserting a lack of underlying factual
predicate, the trial court reviewed the expert’s deposi-
tion transeript, found that the expert was very familiar
with the numerous issues involved in the underlying case,
and admitted his deposition as supportive expert testi-
mony.”

Although noting that it would have been better prac-
tice for the appellee to present an expert fees witness
who was “notably more familiar with the actual litiga-
tion files themselves,” the Fourth DCA held that there
was no abuse of discretion in the trial court’s consider-
ation of the expert’s opinion in reaching its determina-
tion about what constituted a reasonable fee.?

In so holding, however, the Fourth DCA questioned
whether the requirement of “the corroborative testimony
of an expert ‘fees witness’ . . . is always the best, or most
judicious, practice.” The Fourth DCA also questioned
whether these experts provided any real assistance to
the triers of fact, who were already intimately familiar
with the underlying litigation and the attorneys in-



volved.? The court noted that:

this practice [of requiring testimony of
expert fees witnesses] has existed since
at least the 1960s. See, e.g., Lyle v. Lyle,
167 So. 2d 256 (Fla. 2d DCA 1964). Yet,
we note as our profession matures and
evolves, as it has over the past forty
years, and continues to do so, our trial
judges have become highly experienced
in all aspects of litigation, often with
knowledge equal to, or in some cases far
superior to, that of those attorneys who
are called upon to provide expert testi-
mony as “fees witnesses.” Qur trial
judges see attorneys representing all lev-
els of skill and experience in their court-
room,; it is not uncommon for a trial judge
to conduct multiple fee hearings practi-
cally every week. At the most basic level,
we fail to see what, if any, “guidance”
these “fees experts” actually provide to
the well-versed trial judges of this state,
who ultimately have the responsibility
to determine, in their relatively unfet-
tered discretion, whether the hours
sought are reasonable, and what hourly
fee(s) should be applied.®

Judge Gross, concurring specially

in the Island Hoppers opinion,
agreed that the courts were well
equipped to handle the issue of at-
torneys’ fees without the need for
expert testimony:
Attorneys’ fees is the single most liti-
gated issue in civil courts. As a result,
trial courts are adept at handling this
issue. After six months on the civil bench,
a judge has heard enough testimony to
qualify as an expert on the reasonable
value of legal fees in his or her commu-
nity. The trial judge has also had the
benefit of observing the legal work first
hand in the case in which fees are
sought. !

Island Hoppers thus strongly sug-
gested, but did not actually decide,
that expert fees witnesses are no
longer a necessary part of attorneys’
fees hearings.

Evolution of the Rule
Requiring Expert Testimony

In his Island Hoppers concur-
rence, Judge Gross stated that “the
rule requiring an independent ‘ex-
pert’ in every attorneys’ fee case
rests on shaky theoretical
grounds.™?

There is no Florida rule of civil
procedure, rule of evidence, or stat-
ute requiring expert testimony to
support an award of attorneys’ fees.
This requirement originated in case
law.!3 In Lyle v. Lyle, 167 So. 2d 256
(Fla. 2d DCA 1964), cert. denied, 172

So. 2d 601 (Fla. 1964), the Second
DCAheld that expert testimony was
required to prove the nature and
necessity of the services rendered
and the reasonableness of the
charges. The Lyle court reversed the
fee award because no expert testi-
mony had been presented." In that
court’s opinion, the testimony of the
attorney seeking fees, if not sup-
ported by expert testimony, was in-
sufficient to support an award of
fees.!

Significantly, the Second DCA did
not cite any authority for its hold-
ing requiring the use of experts. In-
stead, Lyle’s newly announced rule
relied solely upon the following:'¢ 1)
“the principle that the value of per-
sonal services is proven by expert
witnesses”; 2) that “the elementary
rules of evidence [cannot] be ig-
nored”; and 3) that “the self-serving
nature of the testimony given by an
attorney who performs the services
precludes the court from making an
award based solely on his testi-
mony.”?? As pointed out in the Island
Hoppers concurrence:

The [Lyle] court did not explain why,
unlike other evidentiary issues, a finder
of fact could not take the “self-serving
nature of the testimony” into consider-
ation in determining the fee award. In
my view, this rationale for requiring ex-
pert testimony in all attorneys’ fee cases
ignores the basic precept of our adver-
sary system that the credibility of testi-
mony is best resolved by the finder of
fact. ... Whatever the rule requiring an
independent expert has contributed to
the image of lawyers, I suspect it is not
so great so as to preclude modification

of the rule to be more in accord with the
current reality.'®

Cases subsequent to Lyle have
relied upon Lyle and/or its progeny
as authority for requiring expert
fees testimony to support an award
of attorneys’ fees. Like Lyle, a large
number of these cases arose in the
context of family law issues.!®

Trial Courts Not Bound
by Expert Testimony

Even though Florida courts cur-
rently require expert testimony for
an award of attorneys’ fees, trial
courts are not bound by the testi-
mony of these experts, and retain
broad discretion in determining the
amount of fees to be awarded.?’ The
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fact that the trial court is not bound
by the expert testimony and may
disregard it suggests that expert
testimony is not essential to the
award of attorneys’ fees. Why, then,
make this testimony a requirement
to the award of fees?*

Further, the seemingly low
threshold for admitting expert tes-
timony on fees, such as the minimal
preparation by the expert in Island
Hoppers, suggests that the courts
may not put much credence into this
expert testimony. Expert testimony
in fees cases is often nothing more
than a rubber stamp of the billing
and time records submitted to the
court by the party seeking fees,
which is duplicative and unhelpful.

Fees Hearings
Burdensome

Fees hearings can be nearly as
complex, time-consuming, and ex-
pensive as the underlying lawsuit
on the merits, and are unnecessar-
ily burdensome to attorneys, courts,
and litigants.

Expert testimony is just one ex-
pensive, burdensome facet of the
process. Attorneys’ fees hearings are
often nothing less than mini-trials,
which require direct and cross ex-
amination of witnesses, presenta-
tion of evidence, and discovery, in-
cluding depositions of attorneys and
experts. Many attorneys seeking
fees wisely submit hearing memo-
randa, prepare exhibits, and present
an opening statement and closing
argument at fee hearings. Fee hear-
ings can often take up a half day or
more of hearing time before the
judge. All of this preparation and
presentation imposes significant
burdens on both the attorneys and
the courts.

Fees hearings also present a real
burden on the litigants themselves,
which can undermine their confi-
dence in the judicial system. It is not
uncommon for a party to obtain a
favorable ruling entitling it to fees,
and then be forced to wait at least
several months—to allow for discov-
ery, setting a hearing date, conduct-
ing the evidentiary hearing, and
awaiting a ruling—before being in-
formed of the amount of fees to



which it is entitled. During this
time, a prevailing lawyer can expect
to have his relationship with his eli-
ent undermined with argument that
he billed too much money and/or
spent too much time vanquishing
his opponent. Moreover, fees awards
are frequently appealed, which re-
sults in additional delays and costs
for the litigants.

“Fees for Fees” Problem
Further compounding the burden
of fees hearings is the law in Florida
that attorneys’ fees expended in liti-
gating the amount of, rather than
the entitlement to, attorneys’ fees to
be awarded generally are not recov-
erable,?? denying a successful liti-
gant the “make whole” remedy to
which he is obviously entitled. The
justification for this principle is that
“the attorney’s time spent litigating
the amount of attorneys’ fees inures
solely to the attorney’s benefit.”
However, this rationale has been
Jjustifiably criticized.?* The amount
of attorneys’ fees awarded in a fee-
shifting hearing obviously benefits
the client, because often it deter-
mines how much the client will be
responsible for paying his or her
attorney. In many instances, the fees
hearings themselves, because of
their complex requirements, can cost
close to the amount of attorneys’ fees
at issue in the underlying matter.
Denying recovery of fees for fees,
in combination with the require-
ment of expert testimony in attor-
neys’ fees hearings and other costs
attendant to such hearings, keeps
litigants from being made whole. At-
torneys’ fees for litigating fees which
are not awarded by the court become
the responsibility of the prevailing
party rather than his opponent.

Reducing the Burdens
of Fees Hearings
There are several possible meth-
ods of decreasing the burden and
expense of fees hearings on the liti-
gants, the attorneys, and the courts.
The authors submit the following:
1) Do away with the requirement
of expert testimony. First, as sug-
gested by the Fourth DCA in Island
Hoppers, the requirement of expert

fees testimony should be eliminated,
giving litigants the freedom to
choose whether expert testimony
will help their case on fees.?® Al-
though it is clear that an award of
attorneys’ fees must be supported by
competent substantial evidence,? it
should be up to the parties to de-
cide which evidence to offer. As
noted above, the use of expert testi-
mony is often duplicative of testi-
mony given by the attorney who
performed the work, and often adds
little to that which the trial judge
already knows about prevailing
rates in the community and about
the issues raised and argued in the
underlying litigation on the merits.
Usually, the attorney performing or
supervising the work is in the best
position to explain why he or she did
or did not spent a certain amount of
hours on a particular task.

2) Reduce discovery disputes over
fee documentation. In preparing for
fees hearings, lawyers often find
themselves embroiled in discovery
disputes over the production of fee
agreements, invoices, checks, and
related documentation of fees
charged and/or paid. The situation
i1s often complicated by claims of
privilege, some of which may be spu-
rious and dilatory. These discovery
disputes are costly and time-con-
suming, and detract from the seem-
ingly simple objective of determin-
ing a fair amount of attorneys’ fees
to be awarded. Fortunately, these
types of recurring disputes are also
foreseeable and therefore prevent-
able.

The Florida Supreme Court could
help avoid some of these discovery
disputes by creating a rule specifi-
cally mandating disclosure of cer-
tain items in the context of attor-
neys fees issues. Similarly, the court
could promulgate form document
requests and interrogatories to be
used by litigants for discovery of
evidence to be presented during a
fee-shifting hearing.

Also adding to discovery costs in
fees hearings are disputes regard-
ing the opposing party’s time
records. The party seeking fees of-
ten requests fee and cost documen-
tation from the opposing party in an

attempt to demonstrate a compa-
rable expenditure by the opponent.
Conversely, the party opposing the
fee request may seek to introduce
his or her own time records to dem-
onstrate that he spent less time in
the case than the prevailing party,
and thereby draw an inference that
the prevailing party’s expenditures
were excessive.

Unfortunately, Florida has not
adopted a hard and fast rule regard-
ing the discovery and admission into
evidence of opposing counsel’s fee
records in attorneys’ fees proceed-
ings.?” Case law on this issue is in-
consistent, with some courts finding
the opposing counsel’s time records
relevant to the award of fees to the
prevailing party, and other courts
finding these items irrelevant and
inadmissible.?® Consequently, the
common practice of requesting these
records in discovery is often fraught
with lengthy and costly disputes.
The adoption of a rule directly ad-
dressing this issue, by way of either
case law or statute, could substan-
tially reduce these problems.

3) Refer fees hearings to special
masters, magistrates, or referees. At-
torneys’ fees hearings currently
take up a large amount of the courts’
time. In fact, according to Judge
Gross, “Attorneys’ fees is the single
most litigated issue in civil courts.”®
Backlogs in the current court dock-
ets also can delay resolution of at-
torneys’ fee awards. Establishing a
mechanism for the referral of fees
hearings to special masters, magis-
trates, or referees could free courts
to focus on issues more substantive
than attorneys’ fees, and speed up
the resolution of fees issues. Per-
haps even a small group of special
masters, magistrates, or referees
could specialize in handling nothing
but fee-shifting hearings, and fur-
ther expedite the process.

4) Create a “form order” to reduce
reversals. Florida’s Supreme Court
has strict requirements about the
findings of fact that are required in
a fee judgment.® Failure to comply
with these requirements has re-
sulted in reversal of several fee
awards, further delaying collection
of fees by the prevailing litigants.®
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Florida has not adopted a hard and fast rule
regarding the discovery and admission into
evidence of opposing counsel’s fee records
in attorneys’ fees proceedings.

To reduce the number of revers-
ible errors, a standardized form or-
der for the award of attorneys’ fees
should be created. On a standard-
ized form order, trial courts can en-
ter the required findings of fact,
such as the number of hours reason-
ably expended, the reasonable
hourly rates, and the appropriate-
ness of reduction or enhancement
factors. This type of form order can
ensure that trial courts consider all
of the required factors and include
their factual findings in their orders
awarding attorneys’ fees.

5) Streamline appellate review of
attorneys’ fees awards. Florida Rule
of Appellate Procedure 9.400(c) pro-
vides that review of trial court or-
ders assessing the amount of appel-
late attorneys’ fees and costs
awardable to a prevailing party
“shall be by motion filed in the [ap-
pellate] court within 30 days of ren-
dition.” Review of trial court orders
assessing the amount of attorneys’
fees awardable in trial court pro-
ceedings, on the other hand, is gov-
erned by the general appellate brief-
ing schedule set forth in Rule 9.110,
which causes months-long delays to
prevailing parties who have been
awarded their trial court attorneys’
fees. To alleviate this problem of the
additional costs and delays atten-
dant to the general appellate brief-
ing process, the Florida rules should
be amended to allow for appellate
review by motion (a faster, less cum-
bersome process) of all trial court
orders assessing the amount of
awardable attorneys’ fees.

6) Award attorneys’ fees for time
spent litigating the amount of fees.
To help remedy the fees for fees
problem, which unfairly burdens
prevailing parties, the Florida Leg-
islature should consider amending
fee-shifting statutes to specifically

allow fees for fees.’ Additionally,
when drafting a contract for a cli-
ent and another party, attorneys can
help protect a client from the high
costs of attorneys’ fees hearing by
including an attorneys’ fees clause
in the contract which specifically
entitles the prevailing party to fees
and costs incurred in litigating both
the entitlement to and the amount
of fees.

Conclusion

The rigid rule requiring the testi-
mony of an expert fees witness in
every case in which attorneys’ fees
are sought is unnecessary and
should be changed. Just as in other
types of evidentiary hearings, the
parties should instead decide for
themselves whether an outside ex-
pert would assist them in present-
ing their best case for or against the
award of attorneys’ fees.®?

Doing away with the requirement
of expert witness testimony to sup-
port the amount of an attorneys’ fees
award, as suggested by the Fourth
DCAin Island Hoppers, is one small
step toward streamlining the pro-
cess of attorneys’ fees hearings. In
addition to this step, the Florida
courts and legislature should ac-
tively work toward reducing the
other burdens and expenses now
facing attorneys’ fees litigants by
considering the suggestions set
forth in this article. O
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attorneys’ fees has been ‘substantiated’
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of the lawyer claiming the fee, if the
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mony?").
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