
[.IxtvERSrrY oF FronrDA

JoURNAL oF Lrw
AND Punlrc PoucY

A DEDICATION TO ROBERT C. L. MOFFAT

FOREWORI)

IN Mpvonv on PRoressoR RoepRr C. L. Morrer Laura E. Kuipers

Tzusure ro Bon Mor¡ar 
ARTICLES 

Wnston P. Nagan

AN UNsrrrlnc Ourcovp: Wuy rup
Flonrna SupRevp CouRr wes'
WnoNc ro Bn¡r ell SsrnpMENT
EvlpeNcp tN SørrBy y. Rocxt,EtsoN Michael L. Seigel,
Cowsrnucnou, INc.,3 So. 3o 1078 Robert J. Hauser,
(Fm. 2009) 8. Allison D. Sirica

INcovp INrpcRATroN AS A Race-Npurnel
PuRsurr on Equalrry AND
DrvpRsny n EoucenoN A¡rpR rup
Ptnøurs lut owpo tu CouuuNtry
Scnoots DncrstoN L. Darnell Weeden

A Poon Pt,qyøn: Exeplprnc THpATRTceL
PRopucrtoNs FRoM Srr¡or¡-Fnpp Lews Michael Freiberg

BOOK REVIEW

Law and Happiness (Eric A. Posner &
Cass R. Sunstein eds., 2010) Jeffrey L. Harrison

Voruup 2l Drcnn¡npn 2010



I.

It
m.

AN UNSETTLING OUTCOME: \ilHY THE FLORIDA
SUPREME COURT \ryAS \ryRONG TO BAN ALL SETTLEMENT
EVIDENCßLN SALEEBY V. ROCKY ELSON CONSTRUCTION,

INC.,3 SO.3D 1078 (FLA. 2009)

Míchael L. Seígel,*Robert J. Hauser,* & Allison D. Sirica+

INrRooucuoN ............ .........340

TttB S,umsyDucrsror.{ .........341

BecrcRouxo or FroRnA LArw RacenorNc rr¡r
Aol¿rss¡srlrry oF Srrrreurxr EvppNcE................................343
A. Florida's Twín Prohibitions ............343

l. Florida Evidence Code Section 90.408 (As
Interpreted Pre-Saleeby) .............343

2. Florida Statutes Section 768.041(3)
B. Florida Case Law Regarding the Admissibilíty of

Settlement Evidence .....,.346
l. Pre-SaleebyDecision-Making Process: Means

Determined Ends.........
2. Use of Florida Evidence Code Section 90.408 ..............347
3. Use of Florida Tort Statute Prohibiting

Settlement Evidence... ................348
C. The "Specíal" Case of Dosdourian v. Carsten...................351

S¿mønf s HolorxcAND REAsoNrNc........... ...........352

Anelysrs ...........353
A. The Court Disregarded the Plaín Language of Section

90.408, llhich Does Not Expressly Prohibít the
Admission of Settlement Evídence at Tríal l(hen ít is
Offeredþr a Proper Purpose........ ....................353

B. The Court Failed to Adequately Analyze the
Purpose and Function of Florída Statutes, Sectíons
90.408 and 786.041(3)........... ..........355

* University of Florida Research Foundation Professor of Law, University of Florida Levin
College of Law, Gainesville, Florida.
+ Shareholder, Beasley Hauser K¡amer & Galardi, P.4., rWest Palm Beach Florida; Florida Bar
Board Certified in Appellate Practice.

* Associate, Holland & Knight, LLP, Fort Lauderdale, Florida.

339

IV.

V.



UNIvERSnv OF FLONDAJOURNALOF I'/IW & PUBLIC POUC| [Vol.2l

l. Purposes of the Two Provisions........... """"355
2. Onðe a Party Uses the Settlement Evidence

Protection as a Sword, It can no
Longer use it as a Shield """"""358

C. Saleeby.. """' 360

D. A Couit Should Stíll Analyze the Preiudicial
Effect of the Settlement Evidence... .....,""""""362

VI. CoNcl-usIo¡ .......363

I.InrnonucrloN

Consider this h¡pothetical. Plaintiff, an avid amateur airplane-pilot,

miraculously survívis when his rental plaqe crashes- in the Florida

Everglades. He sues Airtron, the com-pany from.which n9 ¡ent9{ tþ
ptanã and Boex, the plane's manufacturer. Prior to triaJ, !þl"tig
àrpoirt Airtron's presidènt, who states that her comPany had a difficult
time maintaining the Boex plane because certain bolts rogtinely

loosened from th-e sûess of flight. In her opinion, this "design-defect"
was the sole cause of plaintifPs crash. Subsequently, plaintiff settles

with Airtron. Although he had a strong case against the rental company

because the plane's service records were in disaray, the settlement

amount is ómall. (Perhaps this is because Airtron is relatively

underinsured). Later, at trial against Boex, the president of Airtron

testifies as plaintiffs star witness. Consistent with her deposition

testimony, shi søtes that the Boex plane's "design defect" was the sole

cause of plaintiffs crash.
Counsel for Boex rises to cross-examine Airtron's president. Before

he can speak, plaintiffs counsel objects pursuant to Florida Statutes

SectionsbO.¿Oi and768.041(3) and requests a hearing at sidebar. The

judge asks for an offer of proof.. Boex's counsel tells the judge about the

äurtitt settlement between plaintiff and Airtron, characterizing it as a

very sweet deal. "Our position, Your Honor, is that one of the terms of
thaí settlement-unwrifuen to be sure-was that Airhon would point the

finger at Boex during this trial to help plaintiff recovef.a high dollar

urtãirt at Boex's expense. Furthermore, Airhon's president fïrst gave

her testimony when Àirtron was a defendant in this case' a time when

she had an- obvious motivation to assign blame to an alternative

defendant. Here, at trial, Airtron's president has clear incentive to not

contradict her prior sworn testimoñy. All of this amounts to obvious

bias,l and points to an intense motivation on the part of Airtron's

l. In this A¡ticle, we use the term "bias" as a shorthand reference for any evidence that

tends to undermine the credibility of a witness based upon inferences of bias (for a parp,
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president to give testimony that is unfavorable to Boex. The jury.must

te made awãre of this so that it can properly weigh the credibility of
this witness."

Plaintiff responds that evidence of a prior settlement is barred by
Florida Evidence Code Rule 90.408 and Florida St¿tutes Section

768.041(3). "These provisions are designed to protect parties who

compromise and settle a claim from having that used against them at

trial, Your Honor. We are simply asking for the protection afforded us

by law."
To most civil litigators considering this hypothetical, at least those

who practice outsideihe St¿te of Florida, the common sense response of
the judge would be, "Objection ovem¡led. I will allow this line of
inquiryãn cross." Credibility of a witness is such a fundamental issue

that ttre admission of bias evidence is not only routine, it usually carries

the day despite claims that it negatively impacts other interests served

by the Rules.2 Furthermore, although disclosure of a prior settlement

may run contrary to the public policy encouraging.settlements, the

public policy of-fair trials-and accurate verdicts typically outweighs

most other considerations.3 However, such common sense did not
prevail in the Florida Supreme Court's recent decision in Saleeby v.

Roctcy Elson Constntction,Inc.,3 So. 3d 1078 (Fla. 2009).

II. THn S,I LEEB Y DECISION

Albert Saleeby was working on a construction site when roof trusseq

collapsed on him.a- fftt u".Ï¿ent rendered Saleeby a pa9ql.egic.s
Saleóby sued the truss manufacturer, A-1 Roof Trusses, Ltd. (Al)' and

Rocky Elson Construction Co. (Rocky Elson), Saleeby's employer and

prejudice (against a party), interest (in the outcome of the litigation), and comrption (due to, for

ãxample, a bribe or a very high expert fee). See, e.g., CHARLES W. Em.u.lnnr' Ftonne'S

Ev¡prNce, $ 603.5 (2009) (listing numerous Opes of matters that demonstrate bias, including

those "that relate to the interest of the witness, favoritism, and comrption").

2. SeeEIRHARDT, su4rallrote l, $ 608.1:

All witnesses who testiff during a trial place their credibility in issue.

Regardless of the subject matter of the witness's testimony, a party on cross-

examination may inquire into matters that affect the truthfulness of the

witness's testimony. . . . [T]he credibilþ of the witness is always a proper

subject of cross-examination.

3. See Richard Blakely Glasgow, Comment, A Settlement by Less than all Joint

Tortfeasors: How Much Shoutd the Jury Know? A Bright'Line Rule Oulside the Scope of
Arlønsas Rule of Evidence 408,62 ARK. L. Rrv. 77,98 Q009).

4. Saleeby v. Rocky Elson Constr., Inc., 3 So. 3d 1078, 1080 (Fla. 2009)'

s. Id.
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the construction company that installed the trusses.6 During discovery,
Saleeby deposed John Herring, Al's president, who testified that the
trussei faiÎed due to Ro.kl Elsonîs faulty installation.T Saleeby
subsequently settled his case against Al and proceeded to trial against
Rocky Elson.ö

At trial, Saleeby sought to show that Rocky Elson's failure to
properly install the roof trusses caused their collapse.' Accordingly,
Saleeby called Herring to testiS consistent with his deposition.'" Over
Saleeby's. objection, Rocky Elson impeached Hening on cross-

examination with evidence that (1) Al had previously been a defendant
in the case; (2) Al and Saleeby had settled prior to trial; (3) Al paid
Saleeby money to settle the suit; (4) Herring's deposition testimony,
blaming Rocky Elson for the huss failure, had taken place while Al was
itself a defendant; and (5) post-settlement, Herring agreed to testify
against Rocþ Elson at trial." The trial court ruled this testimony
admissible as evidence of Herring's possible bias toward Saleeby.'"
Essential to the court's ruling was its belief that Herring, as the
president of 41, had a "direct interesf in the case. Herring rendered his
original opinion about the trusses' faulty installation prior to Al settling
the case with Saleeby, a tim-e when he had a strong interest in
exonerating his own company." The bias theoretically continued after
settlement because HentUg would not want to conhadict his own prior
slvorn testimony at trial.ta

The tri¿l court found that Saleeby was not entitled to recover
damages.ls Saleeby appealed to Florida's Fourth Dishict Court of
Appeal, and asserted that Florida Statutes Sections 768.041(3) and
90.408 prohibited the introductio¡ of evidence about Al's settlement
with Safeeby to impeach Hening.r6 The Fourth Di¡trict Court of Appeal
disagreed ri¿ afnttnrd the lowei court's holding.rT

On review, the Florida Supreme Court reversed.'o It held, in a 4-3

6. rd.
7. See íd.

8. Id.
9. Id.

10. See íd.
ll. Id. at 1081.

12. Initial Brief on the Merits of Petitioner Albert Saleeby at 9, Saleeby v. Rocþ Elson

Constr., Inc., 3 So. 3d 1078 (FIa.2009) (No. SC07-2252) [hereinafter Initial Briefl.
13. Id.; Answet Brief on Merits of Respondent at l0' Saleeby v. Rocky Elson Constr.,

Inc., 3 So. 3d 1078 (Fla. 2009) (No. SC07-2252) [hereinafter Answer Brief].
14, See Saleeby,3 So.3d at 1087 (Canady, J., dissenting).
15. Id. at l08l (majorityopinion).
16. Id.
17. Id.
18. Id. at 1086.
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per curiam decision, that Florida Statutes sections 768.041(3) and

þ0.+Og categorically prohibit the admission at trial of evidence of a

prior settlement or the dismissal of a defendant from the -lawsuit, and

ihut u violation of these statutes constitutes reversible error.ln

III. BICTCROUND OF FLORIDA LAW RNCINNING THEA¡ÙTISSISILITY
OF SETTLEMENT EVTONXCN

A. Florida's Twin Prohibitions

Two Florida statutes address the issue of whether settlement
evidence regarding a previous defendant is admissible at trial.2o Florida
Evidence Code Section 90.408 excludes evidence of a settlement when

it is offered "to prove liability or absence of liability for the claim or its
value."2r Florida Statute Section 768.041(3), on the other hand,

prohibits disclosure to the jury of "a release or covenant not to sue" or
rirtui uny defendant has 

-beãn 
dismissed" fiom a suit.22 These two

statutes generally'þromote Florida's public pqlicy favoring settlement
by excluding such prejudicial evidence attrial.""'

l. Florida Evidence Code Section 90.408 (As Interpretedke-Saleeby)

Although the Florida Supreme Court majority in Saleeby did not
acknowledge the pertinent language, the settlement exclusion in Section

90.408 is not absolute. The plain language of the rule only forbids
evidence admitted "to pro-ve liability or absence of liability'' regarding

the claim being litigated.za As a result, Florida appellate courts have

routinely held that if the evidence of settlement or compromise is

offered for another relevant pu{pose, it is not barred by Section 90.408
and is admissible under the þriiciplô of "limited admíssibility."2s This
limiøtion is consistent with Florida Evidence Code Section 90.107,
which recognizes that evidence may be admissible for one pulpose, but
not anothef6

19. Id. at 1080.

20. Id. ar 1082. seeEt-t. srer. $ 90.408 (2006); Fu. Srar, $ 768.041(3) (2006). Section

90.402 of Florida's Evidence Code is also used to exclude evidence of settlement if such

evidence is inelevant. There is also a confidentiality privilege for statements made during

mediation.,See F¡.n. Srer. $ 44.40344.406 Q006).
2t. FL .Sur. $ 90.408 (200ó).

22. Frl,,. Srer. $ 76S.041(3) (2006); see Saleeby,3 So. 3d at 1083.

23. Saleeby,3 So.3d at 1083.

24. Fr¡.Smr. $ 90.408 (2006).

25. See EHnHeRor, supranote l, $ 408.1; see infra Part III.B.2.

26. Frt. Srer. $ 90J07 Q006).
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The language of Section 9-q.40S is similar, but not identical, to
Federal nuié oi Evidence 408.27 Rule 408 also prohibits admission of
settlement evidence introduced to prove liability, invalidity, or the

amount of a claim." However, there are two significant differences

between the wording of Florida's section 90.408 and that of its federal

counterpart. First, the Federal Rule explicitly states that it "does not

irquü"ãtfusion'if the evidence is offered fo1 tl properpurpo¡el.'¿e
This language affirmatively permits the admission of settlement

evidence ltrèn offered for a purpose other than to prove liability, such

as to negate a contention of undue 4çluy or to expo_se the alleged

obstructiõn of a criminal investigation.'u Second, specifrcally included

in Federal Rule 408's list of permissible uses of settlement evidence is
*p.uing a witness's bias or prejudice."3l All of this language is absent

from the Florida provision.
Nevertheless, the ultimate interpretations of Federal Rule 408 and

Florida Evidence Code Section 90.408 are coterminous. This is because

Florida Evidence Code "section 90.107 recognizes that evidence may
be inadmissible when offered for one pu{pose, but admissible when

offered for another."32 Furthemore, Section 90.608 provides that

"[s]howing that the ryltness is biased" is a proper pu{pose for the

aämission-of evidence.33
Evidence of settlement is thus admissible under both federal and

Florida evidence law if it is admitted for a proper pupose-such as to

show bias-and its probative value is not substantially outweighed by
any prejudicial effect.3o In addition, the party objecting to such evidence

is 
-entitied 

to a limiting instruction so that the jury only uses the

evidence to decipher the credibility of the witness, and no1 as evidence

of liabil_ity.3s Thiì is the prevailing law in not only federal'o and Florida
courts,37 but in the courts of other states, as well.""

27. Ernseror,supranote l, $ 408.1.

28. FEo. R. Evp. 408(a).
29. Id.at408(b).
30. Id.
31. Id.
32. Egn¡unPr, supranote l, $ 408.1.

33. FLA. Srer. $ 90.608 (2006).

34. Feo. R. Evp.403; F¡¿. Srer. $ 90.403 (2006).

35. Fnp. R. EVID. 105; Fu. Srer. $ 90.107 (200ó).

36. See, e.g., Kennon v. slipsüeamer, Inc.,794 F.2d 1070 (5th cir. 1986) (holding that no

abuse of discretiòn to admit evidence of settlement to avoid confusion regarding the absence of
defendants.); United States v. Gonzalez,748F.2d74,78 Qd Cir. 1984) (holding that admissions

made during negotiations to settle civil claim were not excluded by Federal Rule 408 because

they were not being offered to prove that a valid civil claim existed.)'

37. See, e.8:., charles B. Pitts Real Estate, Inc. v. Hater,602 So. 2d961,963 (Fla. Dist. Ct'

App. 1992) (noting that a settlement between a party and a third person may be admissible to

show bias, but under the facts ofthe case, the settlement was not probative ofthe issue); State v'
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2. Florida Statr¡tes Section 768.041(3)

Florida Statutes Section 768.041(3) is part of the chapter entitled
"Negligence." Section 7ó8.041(3) provides that "[t]he fact of . a

release or covenant not to sue, or that any defendant has been dismissed
by order of the court shall not be maäe known to the jury."3e This
section aims to prevent the prejudice that is likely to result from the
revelation of a third-party settlement in a tort action tried before a
jury.oo Specifically, Seciion 768.041(3) prevents defendants from
unduly influencing the amount of damages awarded (l) bV showing that
the plaintiff has already been adequately compensated by the settling
defendant or (2) by insinuating that the settling defendant was solely to
blame for the pending suit.*' Section 763.041(3) thus protects plaintiffs
from defendants' improper references to settlements, suspected
settlements, or "empty chair" arguments that imply a lucrative monetary
arrangement with the "real" wrongdoers."

Conversely, the statute also protects defendants in tort actions from

Castellano, 460 So. 2d 480, 481 (Fla. Dist. Ct. App. l98a) (holding that threats made in course

of mediation before Citizens Dispute Senlement Program and offered in criminal proceeding

u/ere not excluded by section 90.408 because the evidence \ryas not being offered to prove

liability for the matter being compromised and mediated); Mortgage Guarantee Ins. Corp. v.
Stewart, 427 So. 2d 776,780 n.2 (Fla. Dist. Ct. App. 1983) (noting that "[t]he settlement,

however, may be admissible at trial for other purposes apart from an admission against

interest"); see also infraPart III.B.l.
38. See, e.g., Schafer v. RMS Realty, 741 N.E.2d 155, 192 (Ohio Ct. App. 2000) (noting

that settlement evidence is admiòsible when offered to show witness bias); TCA Bldg. Co. v.
Northwestem Ress. Co., 922 S.W.2d 629,636 (Tex. App. 1996); Conley v. Treasurer of Mo.,
999 S.W. 2d 269,275 (Mo. Ct. App. 1999) (holding that settlement evidence is admissible to
show percentage of disability from last injury); Brothers v. Pub. Sch. Emps. of tJ/ash., 945 P.2d

208,212 (Wash. Ct. Af'p. 1997) (noting that settlement evidence is not excluded when offered
for another purpose such as showing bias or prejudice).

39. Fle. Srer, g 768.041(3) Q006); see Saleeby v. Rocky Elson Constr., Inc., 3 So. 3d

1078, 1083 (FIa.2009).
40. Saleeby,3 So.3dat 1084-85.

41. State Farm Fire & Cas. Co. v. Higgins, 788 So. 2d 992, 1006-07 (Fla. Dist. Ct. App.
2001); Muhammad v. Toys "R" Us, Inc.,668 So.2d 254,256 (Fla. Dist. Ct. App. 1996); Black
v. Montgomery Elevator Co., 581 5o.2d624,625 (Fla. Dist. Ct. App. 1991); Rowe v. Leichter,

561 So.2d647,648 (Fla. Dist. Ct. App. 1990); Ellisv. Weisbrot, D.D.S.,550 So.2d15,16
(Fla. Dist. Ct. App. 1989); Charles McArthur Dairies, Inc. v. Morgan, 449 So. 2d998,999 (Fla.

Dist. Ct. App. l98a); Webb v. Priest,413 So.2d 43,46 (Fla. Dist. Ct. App. 1982).

42. Black v. Montgomery Elevator Co., 581 So.2d 624,625 (Fla. Dist. Ct. App. l99l)
(noting 768.041(3) 'þrohibits informing the jury that a settlement has been made with the

'empty chair' (a non party responsible for plaintifs injuries) . . . or that the 'empty chair' was

once a defendant in the case, or that there has been a prior action against the empty chair"'). ,See

also State Farm & Fire Cas. Co.,788 So. 2d at 1006; Muhammad, 668 So. 2d at 255-256;
Ilebb,4l3 So. 2d at 46. Note that Florida courts have recognized that although it is permissible

for a defendant to point to an "empty chair," it is not permissible for a defendant to point out
that the "empty chair" was once a defendant in the case..Id.
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the improper use of prior settlement evidence offered by plaintiffs. In
particular, a plaintiff might argue that the third-party settling
äefendant's (apparent or inferred) admission of liability (through
settlement) should be taken as a¡¡ admission or inference of liability on
the part oithr defendant attrial.a3 Even though this is not a necessary or
even logical inference, Section 768.041(3).eliminates this potentially
prejudicial line of argument from the case.'* Section 768.041(3) also

þrotects defendants from the prejudice that would result if the jury were
io learn that the defendant has already settled with another injured party
in the same accident.as Undoubtedly, if it were alryare of such a

settlement, the jury would be inclined to believe that where there has

been payment, ihóre must have been liabiliry.46 This inference could
completely deshoy the defendant's case. Section 768.041(3) bars this
evidence.

Unlike Florida Evidence Code Section 90.408, Section 768.041(3)
appears to be a categorical prohibition against the admission of the fact
of settlement in all tort cases. However, this is neither a necessary nor
the preferred interpretation of this provision.

B. Florída Case Law Regarding the Admissibílity of
Settlement Evidence

!. Pre-saleeby Decision-Making Process: Means Determined Ends

Prior to the Florida Supreme Court's decision in Saleeby, no Florida
court had ever considered the effect that Sections 768.041(3) and

90.408 would have if applied simultaneously to evaluate the
admissibility of settlement evidence. Instead, courts would treat the
admissibility question as answerable through application of either the
tort statute or the evidence rule. Regardless of which provision they
chose, they appeared oblivious to the other's existence. And yet, their
choice of iegãl authority was effectively outcome-determinative, If the

43. Glasgow, supra îote 3, at 89 (noting that submitting evidence of a prior settlement to

a jury may prejudice an unreleased defendant because "the jury might imply his negligence from

the virtual admission of negligence" by the released defendant). See also Cynthia A. Sharo,

Note, Knowledge by the Jury of a Settlement Where a Plaintifrhas Sailed with One or More

Defendants who are Jointly and severaþ Líable,32 vnr. L. REv. 541, 557-58 (1987) (citine

Luth v. Rogers, 507 P.2d ?61 (Alaska 1973), Brewer v. Payless stations, Inc., 316 N.\ry.2d 702

(t 982)); Glasgow, sapra note 3, at 97.

44. See Sharo, sapra n ote 42, at 557 -58; Glasgow, supra note 3, at 97 .

45. City of Coral Gables v. Jordan, 186 So' 2d 60,62 (Fla. Dist. Ct App.)' af'd,l9l So.

2d 38 (Fla. 1966). The court noted that'[i]t would seem to bejust as damaging to a fair trial to
permit the injured party to reveal to the jury that the alleged tort feasor has settled with another

injured party in the same accident.".Id. See infraPartlll,B.2.
46. Jordan, l8ó So.2dat63.
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court viewed the question as a matter addressed by the Evidence Code,

it would traditionãlly exclude the settlement evidence under Section

90.408 only when it_ was improperly offered to prove "liability or
absence of liability.:f'r '¡'¡t court would admit such evidence if it was

offered for some other proper purpose.48 If the court viewed the
question as a matter of tort law, it would categorically exclude the

evidence based on Section 768.041(3).

2. Use of Florida Evidence Code Section 90.408

For example, in llolowitz v. Thouroughbred Motors, Inc.,Ae Charles

Wolowiø challenged the admission of pretrial settlement negotiations,
claimine this evidence should have been excluded under Section

90.408.v0 The Second District Court of Appeal denied Wolowitz's
claim, reasoning that Section 90.408 only excludes evidence of
settlement negotiations "when the-evidence is offered to prove liability,
the absencr o-f liubility, or value."sl Based on the record in the case, the

court concluded that the settlement recommen^dations might have been

admissible to establish other relevant facts.)z Accordingly, the court
remanded the case back to the trial court to determine whethe{ the

settlement evidence addressed issues other than liab-ility and value.s3

Similarly, in Bankers Trust Co. v. Basciano,t* the Fifth District
Court of Appeal explained that *[i]f the evidence is offered for another
purpose [other than to prove liability or valueJ, the evidence is not
baned by Section 90.408 and will be admissible if it is relevant to prove

amateialfact or issue. In Bankers Trust Co., a hotel defaulted on

a loan held by Bankers Trust.56 Following the default, Bankers Trust

47. SeeEtxttARDT,supranote l, $ 408.1.

48. Id. (citing charles B. Pitts Real Estate, Inc. v. Hater, 602 So. 2d 961,9ó3 (Fla. Dist.

Ct App. 1992) (noting that '[a] [s]ettlement between a parry and a third person may be

admissible to show bias, but under the facts of the case the settlement was not probative of the

issue"); State v. Castellano, 460 So. 2d 480,481 (Fla. Dist. Ct. App. 198a) (noting that "threats

made in course of mediation before Citizens Dispute Settlement Program and offered in

criminal proceeding are not excluded by section 90.408 because "[t]he evidence was not being

offered to prove liability for the matter being compromised and mediated"); Mortgage

Guarantee Ins. Corp. v. Stewart, 427 So.2d 776,780 n.2 (Fla. Dist. Ct. App. 1983) (noting that

"[t]he settlement, holever, may be admissible at trial for other purposes apart from an

admission against interest")).
49. 765 So.2d 920 (Fla. Dist' Ct. App. 2000).

50. Id. at925.
51. Id.
s2. Id.
53. Id.
54. 960 5o. 2d 773,780 (Fla. Dist' Ct. App. 2007).

55. Id.
56. Id. at7?5.
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executed pre-negotiation agreements designed to govern any.loan
restructuring negotiations between Bankers Trust and the hotel." At
trial, the president of the hotel claimed that the pre-negotiation
agreements were binding only on the hotel and not on him individually,
as the hotel's representative.to Banker's Trust attempted to impeach the
president by showing that he had represented himself as the hotel's
iepresentatiíe in the-pre-negotiation âgreements.se The trial court did
not permit Bankers Trust to inhoduce the agreemenls: 991?üding they
were settlement proposals, excludable under Section 90.408.

On appe4l, the court ruled that the trial court erred in excluding the
agreements.ut The court reasoned that because Section 90.408 only
eicludes evidence offered to proye liability or absence thereof, the
statute did not apply in this case.u'According to the court, the letters
were crucial to determining whether the hotel president was acting as a

representative of the bonower, a fact that was materi4l to resolving the

dËpuæ and therefore should not have been excluded.63

3. Use of Florida Tort Statute Prohibiting Settlement Evidence

By contrast, when pre-Saleeby Florida courts saw the matter as

controlled by Section 763.041(3), they generally ruled the other way-
excluding settlement evidence even-when offered to demonstrate a
witness's- bias, In Ettis v. Weisbrot,ø for example, Darryl Ellis sued

Jefferson Stores, Inc., and Drs. Kirsner and rffeisbrot for dental
malpractice. Ellis dismissed Dr. Kirsnern but called him as a wiüress at
triai.65 During cross-examination, against Ellis's objection, Dr. Kirsner
admitted he had previously been a defendant in the case.oo Throughout
the cross-examination, Dr. Weisbrot's attorney continuously referred to
Dr. Kirsner's former status as a defendant.o' The tl'ial court allowed Dr.
Kisner's testimony to be admitted.ó8

The Third District Court of Appeal reversed and remanded the case

for a new trial.6e The court reãõoned that Florida Statutes Section

57. Id.
58. Id. at779.
59. Id.
60. Id.
6t. Id.
62. Id. at780.
63. rd.
64. 550 So.2d 15, 16 (Fla. Dist. Ct. App. 1989).

65. Id.
66. Id.
67. Id.
68. Id.
69. rd.
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768.041(3) "prohibits informing the jury that a witness was a prior
defendant, whethçr the party was dismissed by release or settlement or
by court order."tu The "[a]dmission of such testimony, even to attack
the former defendant's rtä,iiUitity, is clear error and requires reversal."Tl

Several other Third District Court of Appeal cases specifica!þ held
that disclosure of a previous settlement was reversible error" gyen

when used to demonsirate bias on the part of a testifying witqess.T3 In
Ashby Dívision of Consolidated Atuminum Corp. v.- Dõbk¡n,?4 kving
Dobkin, a plumber, was injured when he fen off of a ladder
manufactured by Consolidated Aluminum Corporation (Consolidated)
while repairing Robert Silverman's house." Dobkin sued þoth
Consofidáte¿ añ¿ Silverman but settled with Silverman before trial.76 At
trial, Co_nsolidated informed the jury of Silverman's settlement with
Dobkin." On appeal, Dobkin contended that it was eror to te]l the jury
that Silverman had previously been a defendant in the lawsuit.'o Relying
on Section 763.041(3), the court held that the trial court did indeed e[t
in permitting Consòlídated to introduce evidence of the settlement.Te

The court noted, however, that although settlement evidence is
generally not admissible, it may be introduced in unusual
circumstances, but that no unusual circumstances \ilere present in this
case.So

Other Florida courts have protected plaintifß from the prejudicial
implication that a prio¡ defendant who settled^ls solely responsible for
the plaintiffs injuries.8r ln Vucinich v. Ross,82 for eiampie, the Fifth
District Court of Appeal affirmed the trial court's order granting a new
trial to defendants after statements were made implying a settlement had

70. Id.
7t. Id.
72. Ashby Div. of Consol. Aluminum Corp. v. Dobkin,458 So. 2d335,336-37 (Fla. Dist.

Ct. App. 1984); Green v. Ed Ricke & Sons, lnc., 438 So. 2d 25,27 (Fla. Dist. Ct. App. 1983),

approved,468 So.2d908 (Fla. 1985); Webbv. Priest,4l3 So.2d43,46 (Fla' Dist. Ct' App.

1982); City of Coral Gables v. Jordan, I 86 So. 2d 60, 62-63 (Fla. Dist' Ct. App.), aff'd, l9l So.

2d 38 (Fla. 1966).

73. Initial Brief, supra note 12, at ll.
74. 4s8 So.2d 335 (Fla. Dist. Ct. App. 1984).

75. Id. at336.
76. Id.
77. Id.
78. Id.
79. Id.
80. Id. at337.
8l . See Muhammad v. Toys 'R" (Js, Inc., 668 So. 2d 254,256 (Fla. Dist. Ct. App. 1996);

Black v. Montgomery Elevator Co., 581 So. 2d 624, 625 (Fla. Dist. Ct. App. l99l); Webb v.

Priest,413 5o.2d43,46 (Fla. Dist. Ct. App. 1982).

82. 893 So. 2d 690 (Fla. Dist. Ct. App. 2005).



been reached.s3 ln Vucinich,Dudley Baringer and Janice Vucinich were

sued for negligence.84 Báringer 
" 

settled prior to trial.85 At trial,
Vucinich's counsel made conrments that could have implied to the jury
that Baringer had settled.s6 Specifically, Vucinich asserted that "[i]t is
not an isÀue . . what Dr. Baringer did; whether you draw any

conclusions . . . from his absence h-ere . . . [because n]o part of the

verdict will ever be paid by [him]."8? The court concluded that these

statements "not only emphasized that there was an empty chair by
discussing the parties' absence, but insinuated that the plaintiff was

responsible for their absence and was improperly withholding an

exóþnation."88 Accordingly, the court affirmed the order granting a new
triä1.8e

Florida courts have also used section 768.041(3) to protect

defendants against the improper use of settlement evrdence byplaintiffs.
È- àiàtnptõ in City oi Coral Gables v. Jordan,eo a motor scooter

passenger died when the scooter collided with a vehicle at an

interseõtion where ; police offrcer was directing haffic.er The

deceased's mother sued the city foq- damages predicated upon the

negligence of the city's police officer.e' The issue before the court was

whetñer evidence of the city's settlement with the driver of the motor
scooter was admissible at trial.e' The court held that, pursu^ant to Section

76S.041(3),ea the evidence was inadmissible at trial.et The court

reasoned that knowledge of the settlement between the driver and the

city was "immediately and completely destructive to the possibility of a
faii triaf' for the defendant.eu The city intended to show that the

deceased died-_solely through the negligent acts of the driver of the

motor scooter.e? Onòe the jury knew the city had settled with the driver,

the city's "defense that the [driver] was the sole cause of the accident
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83. Id.at69l-92,696.
84. Id.at69l.
85. Id.
86. Id.at692.
87. Id.
88. Id. at692-93 (citing Ricks v. Loyola, 822 So. 2d 502 (Fla. 2002)).

89. Id.at696.
90. 186 So. 2d 60 (Fla. Dist. Ct. App.), aÍl'd, l9l So. 2d 38 (Fla. 1966).

91. Id.at6l.
92. Id.
93. Id.
94. When this case was decided, Section 768.041 was Florida Statutes Section 54'28

(1963). Saleeby v. Rocþ Elson Constr., Inc., 3 So' 3d 1078, 1085 n.4. (Fla. 2009).

95. City of Coral Gables v. Jordan, 186 So. 2d60,63 (Fla. Dist. Ct. App.), af'd,191So.
2d 38 (Fla. 1966).

96. Id.at62.
97. Id.at62-63.
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evaporated."es As a result, the court reasoned that e4glusion of the

evidence was "in accordance with reason and justice."ee Although the

court recognized that other courts permit such evidence as long as it
goes to thè witness's credibility and not to the wiüress's liability, the

õourt reasoned that "it is a practical impossibility to eradicate from the
jury's minds the consideration tbat where there has been a payment

itrere must have been liability."roo Accordingly, the court held that the

rule permitting payments to a witness to be shown for the purpose of
determining whether such payments affect credibility must yield to
Section 763.041(3) except under unusual circ¡mstances, such as where

there is fraud or òtirer quästionable practice.r0l

C. The "Special" Case ofDosdourian v. Carsten

In Dosdourian v. Carsten,to2 the Florida Supreme Court did permit

evidence of settlement to be admitted despite Section 786.041(3)'s
apparent blanket prohibition against such evidence. In Dosdourian,
Carsten sued DeMario and Dosdãurian for negligence.lo3 Shortly before

trial, Carsten settled with DeMario but required that DeMario remain a

defendant in the lawsuit.loa The issue before the court was whether a

non-settling defendant may inform the jury of a settlement agreement

between tñe phintiff and another dpfendant who was required to

continue to participate in the lawsuit.los The agreement in Dosdourian
closely resembled ã Uary Carter Agreement, "a contlagt by which one

co-defendant secretly agrees with the plaintiff that, if such defendant

will proceed to defend himself in couft, his own maximum liability will
be diminishe{ proportionately by increasing the liability of the other co-

defendants."lod
Before addressing the issue, the Court first outlawed Mary Carter

Agreements in Floriãa.107 Recognizingthat such lSfegments were legal

in Florida prior to its ruling, the Court decided DosQpurian "upon_the
premise tttæ ttrr settlement agreement was legal."to'_Th9 Court then

õonsidered whether DeMario's settlement agteement should have been

98. Id.at63.
99. Id.

t00. Id.
t0l. Id.
102. 624 So. 2d241 (Fla. 1993).

lO3. Id.at242;seeølsoSaleebyv.RockyElsonConstr., Inc.,3So.3d1078'1084(Fla'
2009).

104. Dosdourian, 624 So. 2d at242'43; see also Saleeby, 3 So. 3d at 1084'

105. Dosdourian,624So.2d¡,see also Saleeby,3 So.3d at 1083.

106. Dosdourian,624So.2dat243;see also Saleeby,3 So.3d at 1083'

107. Dosdourian, 624 So. 2d at 246.
108. Id.



'a

disclosed to the jury.roe
Carsten claimed his settlement agreeme¡t was protected from

disclosure to the jury pursuant to 768.041(3)."' The Court did not apply
Section 768.041(3), but instead decided the case under the Mary Carter
line of cases.tll'íhe Court reasoned that "the same policy reasons
requiring the disclosure of secret settlement [agreements] in the 'Mary
Carter' line of cases apply[,] . ...* even though the motivations of the
settling parties are not as clear.""'The Court noted the "integrity of our
justice system is placed in question when a jury charged to determine
the liability and damages of the parties is deprived of the knowledge
that there is, in fact, no actual dispute between two out of three of the
parties."tl3 Éurtttrt ott, the Couri explained that "the jury was entitled
to weigh the codefendant's actions in light of its knowledge that such a
settlerñent has been reached."lla There-fore, the Court cóncluded, the
agreement had to be disclosed to the jury.lls

N. S¿unnfs Hor,nNc AND Rplsor.mlc

In deciding Saleeby, the Florida Supreme Court found direct conflict
between Florida's Fourth District Court of Appeal in Saleeby and
Florida's Third District Court of Appeal in Ellìs regarding the
admissibilitv of settlement evidence to demonstrate the bias of a
testiffing oíitness.ttu The Third Dishict Court of Appeal excluded the
prior deõndant's testimony as to his status as a priorãèfendant,rlT while
the Fourth District Court of Appeal admitted such evidence to show a
witness' bias, relyin g on Dosdourian.rrs In resolving the conflict, the
Court rejected the Fourth District's decision in Saleeby and approved
the Third District's decision in EIIís.tte

The specific issue before the Court was whether evidence of
settlemeni may be admitted to impeach a witness's testimony.r'o The
Court ruled that the plain language of Sections 768.041(3) and 90.408
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109. Id. at247.
110. Id.
ttt. Id.
rr2. Id.
ll3. Id. (quotingDosdourian v. Carsten,580 So.2d869,872(Fla. Dist, Ct. App. l99l).
114. Id. at247 n.4.
115. Id. at247.
116. Saleebyv. RockyElson Constr., Inc.,3 So.3d 1078, l08l-82. (Fla.2009).

117. Ellis v. rffeisbrot, 550 So. 2d 15,16 (Fla. Dist. Ct. App. 1989).

ll8. Saleebyv. RocþElson Constr.,lnc.,965 So.2d2ll,215 (Fla. Dist. Ct. App.2007),
rev'd,3 So. 3d 1078 (Fla. 2009).

779. Saleeby,3 So. 3d at 1086.

120. Id. at 1080.
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prohibit the admission of evidence of settlement of a prior defendant or
dismissal of a defendant even when such evidence is offered to show
bias or prejudice.t2t In its analysis, thg^^Court distinguished Saleeby
from its prior decision in Dosdourian "' Unlike in Dosdourían, the
Court reasoned, the settling defendant in Saleeby, Al, was dismissed
from tbe action and did not continue to participate as a defendant in the
case.l23 As a result, the Court was no1 conðerned with the potential
fraud and unseemly appearance of collusion that generally accompanies
Mary Carter Agreements. "*

The Court also noted that Sections 768.041(3) and 90.408 both
promote Florida's public pqlicy favoring settlement and excluding
prejudicial evidence at tnal.'"' Furthermore, the Court reasoned that
neither statute contains an exceptio¡^lhat permits settlement evidence to
be used for impeachment purpoies.t'6 rné Court thus concluded that the
evidence showing Herring had entered into a settlement with Saleeby
was inadmissible, even if it demonstrated Hening's bias or self-
interest.'" After deciding that the trial court admitted the evidence of
settlement in direct violation of Sections 768.041(3) and 90.408, the
Court found the violation to be a reversible error.l28 Accordingly, it
granted Saleeby a new tnal.lze

V.Ar.tÁ,Lysls

A. The Court Disregarded the Plaín Language of Section 90.408, lVhich
Does Not Expressly Prohibit the Admission of Settlement Evidence at

Tríal llhen ít ß Oferedfor a Proper Purpose

The Saleeby decision prohibits a party from introducing settlement
evidence to demonstrate witness bias or prejudice, yet the Court failed
to provide aly "rational[e] or language to support that
interpretation."rs' In Saleeby, the Court stated that the facts 'rfall
entirely yithin the purview and prohibitions of Sections 786.041 and
90.408,"trr yet it completely disregarded the plain language in

l2l. Id. at 1083,1086.
122. Id. at 1084.

123. Id.
124. rd.
125, Id. at 1083-84.

126. Id. at 1086.

127 . See EmHenor, supra note l, $ 408.1 .

128. Saleeby,3 So. 3d at 1086.

129. Id. at 1085.

130. Ernsenor,supra îote I, $ 408.1.
l3l. Saleeby,3 So. 3d at 1084.



numerous provisions of Florida's Evidence Code that provide an

exception for the specific situation presented in the case.

tne rtori¿a süpreme court has repeatedly held that *the plain
meaning of stalutory language is the first consideration of statutory
constru;tion.;;t32 hr reachlng-its conclusion in Saleeby, however, the

Court failed to address the-plain language of Section 90.408 "which
bars the admissibility of the evidence only when the evidence iF offered
to frove 'liability oí the absence of liabiity"' for.the claim.r33 Section

90.408, by its eipress terms, is designed to permit the introduction of
settlemeni evidence when offered foi a proper purpose."* Despite this
plain language, the Sateeby Court incorrectly stated that Section 90.408
?'expressiy piohibit[s] the [admissio{r.of settlement evidence] . . . from
being transmitted to the jury at all."".

TIhe saleeby court also failed to discuss the plain meaning olothgt
critical sections of Florida's Evidence Code, including Section 90.107,

which allows othenvise inadmissible evidence to be admissible if
offered for a proper purpose;136 and Section 90.608, which allows any
party to a1¿c[ a witnesis credibility by "[s]howing that the witness is
Liasêd.'t31 These statutory provisions should not have been ignored by
the Court in its analysis.138 When reading Section 90.408 in concert

with the rest of Florida's Evidence Code, it is clear that settlement

evidence should be admissible if it is offered for a proper pulpose,

which clearly includes proof of a witness's alleged bias. Such a reading

is consisteni with the-long history of Florida case law on point."'
Because the Court failed to discuss these previous Florida appellate

decisions, Saleeby needlessly "casts into doubt the numerous decisions

which approve fhe admissibility of settlements and co¡npromises to
prove othår relevant facts or issués" aside fromliability.ta0- 

Furthermofe, as part of Florida's Evidence Code, Section 90.408 can
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132. Jones v. State, 813 So. 2d22,24 (Fla. 2002) (citing state v. Bradford, 787 So. 2d 8l I,
817 (Fla.200l)).

133. SeeE¡nuen¡r, supranote l, $ 408.1 (quoting Fm. Srer. $ 90.408 (2006)); Saleeby,

3 So. 3d at 1090 (Polston, J., dissenting).
134. SeeFr¡. Srer. $ 90.408 (2006).

135. Saleeby,3 So.3d at 1086 (emphasis added).

136. F¡"¡. Srer. $ 90.107 (2006).

t37. Id. $ 90.608 (2006).

138. Saleeby,3 So. 3d at 1086 (Canady, J., dissenting).

139. See City of Coral Gables v. Jordan, 186 So. 2d 60,64 (Fla. Dist' Ct' App') aff'd, l9l
so. 2d 38 (Fla, 1966) (Hendry, J., dissenting); saleeby,3 so. 3d at 1090 @olston, J., dissenting)

(quoting F¡,e. sr¡,r. $ 90.107 (2006)); Breedlove v. state, 413 so. 2d l, 6 (Fla. 1982); Bankers

Trust Co. v. Basciano, 960 so. 2d 773, 780 (Fla. Dist. ct. App. 2007); tüolowitz v.

Thoroughbred Motors, Inc., 765 5o.2d920,925 (Fla. Dist. ct. App. 2000), Agan v. Katzman &
Korr, P.A. 328 F. Supp. 2d 1363, l37l-72 (S.D. Fla. 2004)). see also supra Part III.B.1.

140. S¿¿ Esnrnnor,supta note 1, $ 408.1.
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give way to other evidentiary considerations, like truth finding. The
"evidence rules should set the stage for a fair trial, one in which the
truth can be impartially ascertained.o'r4r Numerous Florida courts have
held that the purpose behind the rules of evidence is to elicit and
establish the truth'and allow the jury to ascertain the truth.ra2 The U.S.
Supreme Court also recognized long ago that "[t]he fundamental basis

upon which all rules of evidence must rest-if they are to rest upon
reâsonlis their adaptation to the successful development of the
truth.o'143

Although the degree of concealed bias in Saleeby may not constitute
outright deception of the jury, the categorical holding appears to shield
all future settlement agreements from juries, no matter how collusive
they are, and no matter how overwhelming and obvious the settling
defendant's bias might be. Accordingl¡ Saleeby is an invitation for
parties to deceive juries and hide the truth by using witnesses who may
be severely biased and prejudiced due to settlement of a claim, but who
are now immune from cross-examination on those grounds. As a result,
the Saleeby Courtos disregard for truth considerations contradicts the
objectives of Florida's evidentiary rules by infringing on the jury's
ability to ascertain the truth.

B. The Court Failed to Adequately Analyze the Purpose and Function of
Florída Statutes, Sectíons 90.408 and 786.041(j)

1. Purposes of the Two Provisions

Sections 768.041(3) and 90.408 serve two very different functions.
Nevertheless, the Saleeby Court lumped the two statutes together and
proffered a broad policy to explain them both: the promotion of
Florida's public _policy favoring settlement and excluding prejudicial
evidence at trial.taa This superfrcial explanation for Sections 786.041(3)
and 90.408 fails to account for the real and specific purposes motivating
these statutory provisions. A more exacting examination of this issue
helps one to understand when they can and should give way to other
considerations.

l4l. James B. Dolan, Jr., Crediting Payments by Concuníng Tortfeasors: the Decline and

Fall ofthe Jury Rule?,65 DEF. CotINs. J. 389, 398 (1998).

142. See Amos v. Gunn, 94 So. 615, ó49 (Fla. 1922) (Browne, C.J., concuning in part &
dissenting in part); Westerheide v. State, 831 So. 2d 93, 102 (Fla. 2002); Atlantic Coast Line

R.R. Co. v. Campbell, 139 So. 886, 890 (Fla.1932); Ulrich v. Coast Dental Servs., Inc.,739 So.

2d 142,143 (Fla. Dist. Ct. App. 1999).

143. Swidler & Berlin v. United States, 524 U.S 399,411 (1998) (O'Connor, J., dissenting)

(quoting Funk v. United States, 290 U.S. 371, 381 (1933)).

144. Saleeby,3 So. 3d at 1082-83.
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Similar to its federal counterpart, the function of Florida Rule of
Evidence Section 90.408 is - tg create a protected environment to
encourage private settlements.tot By permitting parties to openly engage

in settlement negotiations without fear that their statements will be

admitted into evidence as an admission of liability, the rule advances

the judicial preference and puþl.ic policy of reducing lawsuits and
promoting private settlements.'"o Moreover, because the provision
ênsures that statements cannot later be used to prove liability, Section
90.408 improves communication and understanding between the parties

during settlement discussions. With this statutory protection, parties are

more apt to talk with one another and seek a mutually beneficial
resolution to their dispute through fiank and honest discourse.

On the other hand, the purpose of Section 768.041(3) is significantly
different. Most crucially, Section 768.041(3) is not a rule of evidence.

Rather, it appears in the portion of the Florida Statutes governing

negligence actions; it strictly pertains to the revelation of third-party
settlements to juries in this context. Section 786.041(3) is designed to
protect parties in tort cases from the prejudice that would result from
dlowing either a plaintiff or a defendant to use evidence-oJ an absent
party's íettlementäs a way to infer liability or lack thereof.laT- 

In Saleeby, the Court quoted with approval the Third District Court
of Appeal's decision in Jordan, stating "[it] is a practical impossibility
to eradicate from the jury's minds the considerations.lhat where there
has been a payment there must have been liability.'la8 In essencen the
jury may treat a prior settlement as an admission of liability by the
settling defendant and, depending on which party is offering the
evidence at trial, infer that the non-settling defendant is either not liable
(because the real wrongdoer has fully compensated plaintiff) or is liable

356 UNIVERSITY OF FLONDA JOURNAL OF UW & PUBLIC POUCY [vol.2l

145. Fed. R. Evid. 408 advisory committee's note. "The purpose of this rule is to encourage

[private] settlements which would be discouraged if such evidence were admissible." Id.

146. See Cþ of Coral Gables v. Jordan, 186 So. 2d60,63 (Fla. Dist. Ct.App. 1966) afd,
l9l So. 2d 38 (Fla. 1966). ("The public policy of this state favors amicable settlement of
disputes and the avoidance oflitigation.').

147. Muhammad v. Toys "R" (fs, Inc.,668 5o,2d254,256 (Fla. Dist. Ct. App. 1996)

(holding that defense counsel's comments suggesting the possibility of a settlement between the

plaintiff and a prior defendant were 'þatently prejudicial [to plaintiffl and may have influenced

the jury to retum a verdict in favor of [defendant]); Ellis v. Weisbrot, D.D.S., 550 So. 2d 15' 16

(Fla. Dist. Ct. App. 1989) (defendant's continual references tg Dr. Kirsner's former status as a

defendant was prohibited under Section 768.0a1); Charles McA¡thur Dairies, Inc. v. Morgan,

449 So. 2d998,999 (Fla. Dist. Ct. App. 1984) (holding that a "settlement amount with any one

party should not be announced to the jury, as it may unduly influence them as to the amount of
damages"); City of Coral Gables v. Jordan, 186 So. 2d 60, 62,64 (Fla. Dist' Ct. App.), aff'd,
191 So. 2d 38 (Fla. 1966) (holding that a plaintiffs reference to a defendant's settlement with
the other injured party was so prejudicial to the defendant as to require a mistrial).

148. Saleeþ,3. So.3d at 1085 (citingJordan,lS6 So. 2dat63).
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(ust like the wrongdoer who admitted to it).lae ln either case, the
settlement evidence is prejudicial as it raises unfair and potentially
inational inferences.

Although both parties may abuse settlement evidence,- typically
plaintifß are more likely to be harmed than helped by it."' As one
commentator noted, plaintifß

usually display fear and loathing at the prospect of settlement
evidence being disclosed to the jury . . . [b]ecause . [t]hey
know that one of the best ways to create sympathy for a seriously
injured plaintiff is to make the jury believe that prevailing against
the defendant at the trial is the plaintiffs only chance for
compensation.l5l

By the same token, "[t]he converse is also true. One of the best ways
to defeat sympathy and focus thçjury on the merits is to show that the
plaintiff has already been paid."'"'

Therefore, although the Saleeby Court \ilas correct in stating that the
overall public policy behind Section 768.041(3) is to encourage
settlements, the Court failed to notice a more critical point: the statute's
more specific aim is to protect parties in a tort suit from the misuse of
settlement evidence by its opponent attnal.

149. See Sharo, supra note 42, at 556-58 (discussing cases where courts have found that

settlement evidence is prejudicial to both the plaintiffand the defendant) (citing Luth v. Rogers,

507 P.2d761,768 (Alaska 1973); Brewer v. Payless Stations,Inc.,316 N.W.2d 702 (Mich.
1982). The Luth court stated that the jury's knowledge of the prior settlement can prejudice the

plaintiffand the defendant. Luth, 507 P,2d at768. The non-settling defendant is prejudiced if the
jury imputes his negligence by what the jury believes is a virtr¡al admission of negligence by the

settling defendant. /d. To the conüary, the plaintiff may be prejudiced if the jury believes the

settlement is evidence ofthe settling defendant's complete liability and the defendant's freedom
from liability. Id. ln Brewer, the plaintiffargued that if the jury believes the settlement is as an

admission of liability by the settling defendant, the jury may find the responsible party has

settled and the plaintiffis not entitled to further relief, Brewer,316 N.tr¡V.2d at704. On the other

hand, the court reasoned that the jury might infer the plaintitrs settlement with the settling

defendant suggests the non-settling defendant is responsible as well. Id. at705.
150. Seemingly most of the Florida district court cases excluding evidence pursuant to

Section 768.041(3) do so on grounds that it is prejudicial to the plaintiff. See, e.g., Vucinich v.

Ross, 893 So. 2d 690, 694 (Fla. Dist. Cl App. 2005); State Farm Fire & Cas. Co. v. Higgins,

788 So. 2d 992,1007 (Fla. Dist. Ct. App. 2001); Muhammad v. Toys "R" IJs, Inc., 668 So. 2d

254,256 (Fla. Dist. Ct. App. 1996); Ellis v. Weisbrot, 550 So. 2d 15, 16 (Fla. Dist. Ct. App.
I 989); Webb v. Priest, 413 So. 2d 43, 46 (Fla. Dist. Ct. App. 1982).

l5l. Dolan, supra note 137, at397.
ts2. Id.
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2. Once a Party Uses the Settlement Evidence Protection as

a Sword, It can no Longer use it as a Shield

Here is the critical point missed by the Florida Supreme Court in its
interpretation of Section 763.041(3): because that provision ls designed

to piotect a tort litígant from the misuse of settlement evidence by iß
oryonent, the protection should lose its categorical ngtufe when the

litigant decídes to make the credibility of a settlíng defendant an issue

¡nlhe case by calling the settling defendant as a witness. In other words,

a party should not be permitted to use the 768.041(3) shield as a sword

against a disarmed opponent. By calling the settling {9!1dant to the

stand, the sponsoting p*ty has put that defendant's credibility into-play.

Cenüal to-our system of justice is the notion that ajury should be

permitted to evaluate each and every w,itness for potential problems of
Lias, interest, prejudice, and corruption."' The fact that the witness was

once a defendani who settled pretrial or was otherwise dismissed from
the lawsuit might very well impact his credibility, perhaps- in a

significant way. Of course, given Section 768.041(3)'s prohibition,
inquiry on cioss-examination about these matters should not be

aufomatic. Rather, whether to admit this evidence should be a

ãir.i.iionury cail íhat the judge makes under Section 90.403.rs4 At a

minimum, however-and contrary to the Saleeby holding-a trial judge

should have the discretion to allow cross-examination about the prior

153. See EInHARDT,.tüPranote l, $ 608.1:

All witnesses who tesdry during a trial place their credibility in issue.

Regardless of the subject matter of the witness's testimony, a party on cross-

examination may inquire into matters that affect the truthfulness of the

witness's testimony [because] the credibility of the wiÍ¡ess is always a

proper subject of cross-examination'

see also Minus v. srare, 901 so. 2d 344,348 (Fla. Dist. ct. App. 2005) (noting that the
...exposure of a witness' motivation in testi$ing is a proper and important firnction ' . . of cross-

examination"') (citing Davis v. Alaska, 415 U.S. 308, 316 Q97Ð); Russ v. City of
Jacksonville, 734 So. 2d 508, 5 1 1 (Fla. Dist. Ct. App. 1 999) (noting that "the credibility' bias or

prejudice of witnesses who testifr in a case, as well as the weight to be given their testimony,

are a matter for the consideration of and determination by the jut:tt').

154. See Saleeby v. Rocþ Elson constr. co., 3 So. 3d 1078, 1987 (Canady, J., dissenting)

(noting that "[a] reasonable judge could decide that the 'probative value' of the evidence of A-

I's prior status as a defendant was not 'substantially outweighed by the danger of unfair

prejudice"') (quoting $ 90.403, F¡,n. Srnr. (2006)); caruso v. State, 645 So. 2d 389, 394-95

ifú. fSS¿) (nòting rhat "rhe evidence [ofbias] is subject to exclusion ifits probative value is

substantially outrveighed by the danger ofconfusing the issues, unfair prejudice, misleading the

jury or needless presentation of cumulative evidence'); Lee v. State, 422 So. 2d 928, 93 I (Fla.

Dist. Ct. App. 1982),petitíonþr revievv denied,43l So.2d 989 @la. 1983) (noting "evidence of
bias may be inadmissible when it creates a danger of unfair prejudice, conñ¡sion of the issues,

misleading of the jury, or results in a needless presentation of cumulative evidence").
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settlement if the circumstances warrant it.lss
What gives the trial judge the power to ignore the plain language and

apparent categorical prohibition of Section 768.041(3X First, there is

the simple principle of waiver. Though Section 768.041(3) is written as

an absolute rule, fair play dictates that a party calling a prior defendant
as a witness waives any argument that it is unduly harmed by an

examination into the motivations of the very witness it brought to the

stand, if the probative value of the credibility evidence outweighs the

unfair prejudice of the jury hearing about the settlement. Another \¡¡ay

of considering the issue is through the common notion in the law of
evidence of "door opening." Under the rules of evidence, there are

many situations in which aparty, initially protected by an exclusionary
rule, is deemed to have "opened the door" to otherwise inadmissible
evidence by choosing to introduce evidence of a certain type. One

example is character evidence in a criminal case. Florida Evidence Code

Section 90.a0a(l)(a) bars the prosecution from offering evidence
pertaining to the character oflhe accused, unless and until the defendant
òprnr thãdoor to the same.t56

Indeed, there are numerous instances in the law where a categorical
statutory prohibition gives way to other considerations under particular
circumstances. A signifrc4_nt example of this is the doctrine of necessity
in the criminal arena."'' Although a defendant's behavior might
otherwise contravene an express and facially absolute provision of
criminal law, he may nonetheless be found not guilty because, in light
of the peculiar facts of his case, the judge or jury determines that his
actionJconstituted the lesser of ¡vo evils.'to The necessity doctrine was

born out of notions of common sense and fundamental fairness.lse The

155. See EITRHARDT, supranote l, $ 608.5 (noting that "[t]he decision whether a particular

question properly goes to interest, bias, or prejudice lies within the discretion of the trial
judge').

156. Fl,e. Srer. $ 90.a04(l)(a) (2006).

157. Both Old English and modern American federal court cases recogrize the necessity

defense in criminal cases. Edward B. Arnolds & Norman F. Garland, The Defense of Necessity

in Criminal Law: The Right to Choose lhe Lesser Eví|, 65 J. Cruu. L. & CRIMTNoLoOv 289,

291-93 (1974). Two famous cases address the doctrine in detail. See United States v. Holmes,

26 F. Cas. 360,363-69 (No. 15, 383) (C.C.E.D. Pa. 1842); The Queen v. Dudley & Stephens,

ll884l 14 Q.B.D.273 at275-88.
158. United States v. Bailey, 444 U.S. 394, 410 (1980). As an example of the necessity

defense, the Supreme Court stated that if: "[a person] destroyed the dike in order to protect more

valuable property fiom flooding, [that person] could claim a defense of necessity." Id. See

Arnolds & Garland, supra note 153, at294.
159. United States v. Bailey,585 F.2d 1087, 1098 (D.C. Cir. 1978), rev'd,444 U.S.394

(1980) (noting the necessity defense "justifies the defendant's action: the defendant did the

[r]ight thing, because 'public policy favors the commission of a lesser harm (the commission of
what would otherwise be a crime) when this would avoid a gteateÍ harm."' See also Amolds &
Garland, supra note 153, at 290 (quoting WnyNp R. LAFAVE & AUSTIN W. Scorr, HANDBooK
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same could be said for situations in which an extremely suspect
settlement has taken place and the settling defendant testifies for the
implicated parly. Common sense and fairness dictate that, to reach a
proper verdict, the jury must be advised of this fact.

Significantly, the Florida Supreme Court has already recognized
that, in certain situations, the seemingly blanket prohibition of Section
768:041(3) should give way to morã-importanf considerations.t6o In
Dosdourian, the Court decided that the jury was entitled to hear about
the settlement between a plaintiff and a defendant who remained at
counsel's table despite the rule of exclusion in Section 768.041(3).t6r
Moreover, even in cases in which Florida's dishict courts excluded
evidence of prior settlement pursuant to Section 768.041(3), many have
noted in dicta that, in certain unusual circumstances, Section 768.9!l(3)
might need to yield to other important policy considerations.'o' The
Court's fundament¿l mistake in Saleeby was its failure to provide a

mechanism for the admission of settlement evidence in future cases like
Dosdourian-where the failure to admit such evidence would lead to an

unfair result.

C. Saleeby

ln Saleeby, the fact that Saleeby elected to call Herring as a witness
and ask his opinion about the cause of the accident-as opposed to
calling a qualified expert-is a_çritical factor the Florida Supreme Court
inexplicably failed to address.'o' Under the analysis proposed herein, by

oN Cnn¡n¡AL Lnw 378 (1972)).

160. Saleeby v. Rocky Elston Constr. Co., Inc., 3 So. 3d 1078, 1086, 3 So. 3d at 1086

(Canady, J., dissenting) (noting lhat Dosdourían v. Carsten,624 So. 2d2,41 (Fla. 1993) "clearly
established the point that the rule of exclusion in Section 768.041(3) is not invariably applied in
derogation ofother applicable rules or principles oflaw')).

16l. Dosdourian v. Carsten, 624 So. 2d241,247 (Fla.1993).
162. See, e.g., City of Coral Gables v. Jordan, 186 So. 2d 60, 63 (Fla. Dist. Ct. App.), afl'd,

l9l So. 2d 38 (Fla. 1966) ('We are of the opinion ttrat the more substantial authority supports

the conclusion that the nrle permitting payments to a witness to be shown for the purpose of
determining whether such payments affect credibility must yield to . . . [Section 768.041(3) . . .

except under unusual circumstances.') (emphasis added); Ashby Div. of Consol. Aluminum
Corp. v. Dobkin, 458 So. 2d 335, 337 (Fla. Dist. Ct. App. 1984) (noting that that although

settlement evidence is generally not admissible under 768.041(3), it may be introduced in
unusual circumstances, but that no unusual circumstances urere present in the case).

163. Interestingly, the trial court permitted Hening to provide his opinion on causation

despite the fact that he was never formally tendered as an expert . See Saleeby,3 So. 3d at I 080-

81. The Saleeby majority thus treats Herring as a routine fact witness in its analysis, while the

dissent ægues that he was, in effect, testiffing as an expert-which added to the overall
prejudice. Id. at 1086 (noting that "[i]n this case, Herring was called as a fact witness'); c/
Saleeby,3 So. 3d at 1087 (Canady, J., dissenting) (noting that'þrior status as a defendant was

highly probative on the issue of Herring's credibility as an expert witness on causation')
(emphasis added).
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making the tactical decision to bring Herring to the stand and ask him
for his opinion about the remaining defendants' liability, Saleeby
waived any argument that Section 768.041(3) categorically protected
him from revealing any evidence of settlement.roc '6All witnesses who
testiff during a trial place their credibility at issue, . . . [and as a result,]
. . . the credibi[ity of the witness is always a proper subject of cross-
examination.,rÕ! As Justice Canady stated in-- dissent, Saleeby
unilaterally chose to use Herring as a witness.'oo "[A] party who
chooses to present the . . . testimony of a witness whose credibility is
subject to impeachment for bias should not be permitted to use Section
768.041(3) as a cloak to hide from the jury facts relevant to the bias of
that wihìés."r6?

A1's status as a prior defendant was highly probative on fhe issue of
Herring's credibility by showing that Ãl 

-was 
biased.r6s Herring's

statement was first given during a deposition when he was still a
defendant in the case; a time when he "had an obvious motivation to
give testimony assigning blame to a defendant other than [41]."16e
When Hening rendered his opinion, "he had the motivation to exonerate
his own company" and to point to Rocky Elson as the cause of the
accident.rTo l-ut"íwhile testíffing at trial, ñe had a,;frong interest in not
contradicting his prior sworn deposition testimony."'

Additionally, the fact that Saleeby elected to list and call Herring, in
lieu of expert testimony, further distinguishes Saleeby from all prior
cases that prohibited the revelation of a witnesses' prior status as a
defendant.r?2 Saleeby used Herring for his opinion thaf the manufacture
of the trusses was not a contributlng cause of the accident.lT3 "Expert
opinions, by their very nature, cary great weight with a jury because
the court instructs them that this person has been especially qualified to
testiff, and they are permitted to opine as to the ultimate issue as though
it were ¡^".ttt'ß Herring's status as a prior defendant could have easily
given him a reason to be biased in his conclusions regarding the cause

of the accident. Therefore. the iury had even more of a reason to be
informed of his status.lTs

164. .9ee AnswerBrief,supranote 13, at 14.

165. EHRHARDT,supranote l, $ 608.1.

166. Saleeby,3 So.3d at 1087 (Canad¡ J., dissenting).
167. Id. at 1087.

t68. Id.
169. Id.
170. Answer Brief,supra note 13, atll; Saleeby,3 So.3d at 1087 (Canad¡ J" dissenting)'

l7l. Saleeby,3 So. 3d at 1087 (Canad¡ J., dissenting).
172. AnswerBnef,supranote 13, at l3-14.
173. Id.
174. Id. atl4.
175. See id.
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The Florida Supreme Court failed to adequately address these issues
because its analysis omitted a thorough discussion of ths purpose and
function of Sections 768.041(3) and 90.408. Although evidence of
settlement may not be initially admissible under Section 768.041(3),
once a party chooses to use the prior defendant as a witness, the party
potentially opens the door to cross-examination concerning the prior
defendant's interest or involvement in the litigation. When a plaintiff
like Saleeby chooses to use the prohibition of settlement evidence as a
sword instead of a shield, he should bear the risk that the armor will be
stripped from him, lest it be used to skew the outcome.

D. A Court Should Still Analyze the Prejudicíal Effect of the
Settlement Evidence

In sum, if a party chooses to call a prior defendant as a witness,
Sections 90.408 and 768.041(3) should not be read to prohibit a trial
court from permitting the opposing party to reveal the prior defendant's
own stake and involvement in the ongoing litigation if such action is
warranted. It is worth emphasizing, however, that determining that a
trial judge may admit such evidence does not mean that the cot¡rtshould
do so. Section 90.403 states that "evidence may be excluded if its
probative ygþe is substantially outweighed by the danger of unfair
prejudice.""o A court should admit evidence regarding a witness's prior
position in the litigation only if the value of this information for
impeachment purposes is not substantially outweighed by the prejudice
that will result from the jury learning that the witness has settled with
the plaintiff.rTT

It may very well be that the admission of such evidence will rarely
be regarded as appropriate. In many cases, for instance, the settling
defendant will have paid the plaintifÊ-who has subpoenaed him to the
witness stand-a large sum of money. As a result, the settling defendant
might be in no mood to help the plaintiff when testiffing. Moreover,
when the Third District Court of Appeal confronted the argument in
Jordan that evidence of settlement was admissible to show bias, it
explained that although courts often instruct juries that evidence of
settlement is admissible on the question of credibility of the witness and
not on the question of liability, "such reasoning is not realistic, for, . . .

it is a practical impossibility to eradicate from the jury's minds the
consideration that where there has been a payment there must have been

176. Frn. Srar. $ 90.403.
177. MlcHAErH. Gn¡¡rnu, Compromise and Ofers to Compromise. $ 408:1 (2009). In

reaching this determination, a court must also consider the probable effectiveness of a limiting
instruction under Rule 105. Fed. R. Evid. 105.
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liability."lTs Nevertheless, the Florida Supreme Court went a step too
far in Saleeby in concluding that the admission of settlement evidence is
never appropriate.

Finally, not only should Florida courts be permitted to undertake the
Section 90.403 analysis, but courts must also have the discretion to
consider other policy reasons that may warrant disclosure of a
settlement, such as the integrity of our judicial syste.4¡, judicial fairness,
truth finding, and the potential for misleading juries.r/e

VI. CoNcI,UsIoN

In Saleeby, the Florida Supreme Court anived at a simple, but
incorrect, reading of the law. It melded Florida Statutes Sections
768.041(3) and 90.408 together to conclude categorically that these
provisions "ç¡pressly prohibit[] the admission at trial of evidence of
settlement."'ou The Court's reading of these provisions, which failed to
account for their specific underlying pulposes, caused it to err. Flatly
outlawing the use of settlement evidence to show the bias of a witness,
much less a witness permiued to render opinions, can lead to an
unjustified outcome in the extreme case.

Sections 768.041(3) and 90.408 do not automatically prohibit the
admission of settlement evidence at trial. First, Section 90.408 and other
provisions of Florida's Evidence Code specifically treat evidence of
settlement to be admissible for proper pu{poses, such as showing that
the witness is biased. Second, Section 768.041(3) does not preclude
defendants from offering evidence concerning the bias of plaintiffs
witnesses. Because Section 768.041(3) is designed to protect tort parties
from prejudicial arguments, it should give way to a Section 90.403
analysis when aparty chooses to build its own case on the credibility of
a settling defendant's testimony.

The Saleeby decision sets a troubling precedent for Florida courts
and will likely create more confusion in Florida evidence law than it
resolved. The Court, or if necessary, the Florida Legislature, should
attend to this problem before another miscarriage ofjustice results.

178. City of Coral Gables v. Jordan, 186 So. 2d 60, 63 (Fla. Dist. Ct. App. 1966). Courts

should not rely on the assumption that evidence of settlement is automatically unfairly
prejudicial to plaintiffs. Dolan, supra note 137, at397-98.

17 9. See Dosdourian v. Carsten, 624 5o. 2d 241, 2aA-46 (Fla. 1993).

180. Saleeby v. Rocky Elson Constr., Inc., 3 So. 3d 1978, 1986 (Fla. 2009).
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